United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






FILED JUNE 15, 1935. 


PRINTED AUGUST 27, 1935 


JACOBSON BROTHERS COMPANY, A CORPORA¬ 
TION, AND UNITED STATES FIDELITY AND 
GUARANTY COMPANY, A CORPORATION, APPEL¬ 
LANTS, 

vs. 

UNITED STATES OF AMERICA, TO THE USE OF ’ 
SEYMOUR RUFF & SONS, INC, A CORPORATION. 


APPEAL FROM TIIE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 












■ 


United States Court of Appeals for the 

District of Columbia 


APRIL TERM, 1935 




v ; V. 


IMS 


No. 6501 


737 











I 


United States Court of Appeals ffor the 

District of Columbia 

I 

APRIL TERM, 1935 

j 

No. 6501 


.JACOBSON BROTHERS COMPANY, A CORPORA¬ 
TION, AND UNITED STATES FIDELITY AND 
GUARANTY COMPANY, A CORPORATION] APPEL¬ 
LANTS, 


VS. 


UNITED STATES OF AMERICA, TO THE jUSE OF 
SEYMOUR RUFF & SONS, INC., A CORPORATION, 
APPELLEE. 


APPEAL PROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 


Caption. 

Declaration. 

Particulars of demand. 

Affidavit of merit. 

Agreement. 

Claim of Intervener Midwest Piping & Supply Co., Inc- 

Claim of Intervener Weirton Steel Company. 

Pleas of United States Fidelity and Guaranty Company.. 

Affidavit of defense. 

Pleas of Jacobson Brothers Company. 

Affidavit of defense.. 

Motion for judgment under 73rd rule. 

Motion to strike defendants’ pleas. 

Claim of Intervener Noland Company. Inc. 


jinal 

Print 

a 

1 

1 

2 

1 5 

5 

1 « 

6 

1 0 

i 

0 

|l.2 

12 

i 12 

12 

P 

12 

l 17 

16 

r 1 

20 

§ 

23 

p 

2G 

so 

26 


27 


Judd & Detweller (Inc.), Printers. Washington. D. C., July 


31. 1035. 


—6715-C 

















ii INDEX 


Original Print 

Claim of Intervener Hudson Supply and Equipment Com¬ 
pany . 30 27 

Motion to strike pleas overruled, exception noted, motion 
f*>r bill of particulars granted, hearing on motion f<>r judg¬ 
ment continued. 31 27 

Claim of Harry Alexander. Inc., intervener. 31 28 

Claim of Intervener F. P. May Hardware Company. 22 28 

Memorandum opinion . 32 28 

Motion for judgment under 73rd rule granted, judgment for 

plaintiff . 32 20 

Bill of particulars to pleas of United States Fidelity and 

Guaranty Company. 3-3 20 

Bill of particulars to pleas of Jacobson Brothers Company 34 31 


Memoranda : Appeal noted from judgment of April 3. 103"). 
bond to act as supersedeas fixed at $8,000.00. notice of 


special apj*>al in open court, intervention by F. I‘. May 
Hardware Co. discontinued, order intervener's attorney. 

filed . 33 32 

Intervening petition of Foster Engineering Co., a cori>oration 30 32 

Particulars of demand, affidavit of merit. 38 34 

Memorandum: Supersedeas bond ($8,000) approved and 

filed. 41 3(5 

Assignment of errors. 41 37 

Appellants* designation of record. 43 38 

Appellee's designation of record. 44 30 

Clerk's certificate . 40 40 

















I 

United States Court of Appeals fdr the 

District of Columbia 


No. 6501. 


I 

Jacobson Brothers Company, a Corporation, and United 
States Fidelity and Guaranty Company, a Corporation, 
Appellants, 

vs. 

United States of America, to the Use of Seymour Ruff & 

Sons, Inc., a Corporation. 


<i Supreme Court of the District of Columbia. 

At Law. 

i 

No. 84,834. | 

United States of America, to the Use of SeymouriRuff & 
Sons, Inc., a Corporation, Plaintiff, 

vs. 

Jacobson Brothers Company, a Corporation, andj United 
States Fidelity and Guaranty Company, a Corporation, 
Defendants. 

United States of America, 

District of Columbia, ss: 

l 

Be it remembered, That in the Supreme Court! of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were tiled and proceedings had, in the above-entitled 
cause, to wit: 


1—6501 
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JACOBSON BROS. CO. ET AL. VS. UNITED STATES. 


Declaration. 


Filed November 28, 1934. 

In the Supreme Court of the District of Columbia. 

Law. No. 84S34. 


United States of America, to the Use of Seymour Ruff 
& Sons, Inc., a Corporation, Plaintiff, 

v. 

Jacobson Brothers Company, a Corporation, and United 
States Fidelity and Guaranty Company, a Corporation, 
Defendants. 


The plaintiff, the Lmited States of America, to the use 
of Seymour Ruff & Sons, Inc., a corporation organized 
under tiie laws of the State of Maryland, with its principal 
place of business in the City of Baltimore, State of Mary¬ 
land, sues the defendant Jacobson Brothers Company, a 
corporation organized under the laws of the State of Dela¬ 
ware, with its principal place of business in the City of 
Chicago, State of Illinois, and the United States Fidelity 
and Guaranty Company, a corporation organized under 
the laws of the State of Maryland, with its principal place 
of business in Baltimore City, State of Maryland, for that 
whereas heretofore on the 31st day of March, 1932 the de¬ 
fendant Jacpbson Bros. Company entered into a contract 

with the United States of America bv the terms of which 

* 

contract it agreed to furnish all labor and materials and 
perform all work required for the construction of an Addi¬ 
tion to the Library of Congress in the District of Columbia, 
in strict accordance with the specifications, schedules 
2 and drawings, all of which were made a part thereof, 
for the consideration of $1,123,000.00. That the 
work thus contracted for was and is a public building 
and/or public work within the meaning of the Act of Con¬ 
gress of August 13, 1894, as amended by Act of February 
25, 1905, and that the United States of America required 
the said defendant Jacobson Brothers Company to give 
the usual penal bond with good and sufficient surety, with 
the obligation that the said Jacobson Brothers Company 
should promptly make payment to all persons supplying 
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j 

it with labor and materials in the prosecution of jthe work 
provided for in the said contract. In accordance jwith and 
pursuant to the said requirement and the statute in such 
cases made and provided the said Jacobson Brothers Com¬ 
pany, as principal, and the defendant United States Fidel¬ 
ity and Guaranty Company, as surety, did on, to wit, the 
31st day of March, 1932 make, execute and deliver) unto the 
United States of America their writing obligatory signed 
by them with their genuine signatures and sealed y’itli their 
seals, wherein they held and firmly bound thbmselves 
jointly and severally unto the United States of |America 
in the sum of $561,500.00, to which writing obligatory a con¬ 
dition was and is annexed as follows: 

“Now therefore, If the principal shall well and truly 
perform and fulfill all the undertakings, covenants, terms, 
conditions, and agreements of said contract during the 
original term of said contract and any extension^ thereof 
that may be granted by the Government, with or! without 
notice to the surety, and during the life of any guaranty 
required under the contract, and shall also well apd truly 
perform and fulfill all the undertakings, covenant*, terms, 
conditions and agreements of any and all duly authorized 
modifications of said contract that may hereafter lj>e made, 
notice of which modifications to the surety being) hereby 
waived, and if said contract is for the construction or re- 
pair of a public building or a public work within tl^e mean¬ 
ing of the act of August 13, 1894, as amended by act of 
February 25, 1905, shall promptly make paymenjt to all 
persons supplying the principal with labor and materials 
in the prosecution of the work provided for in said con¬ 
tract, and anv such authorized extension or modifi- 
3 cation thereof, then, this obligation to be void ; other¬ 
wise to remain in full force and virtue.” 

A certified copy of said bond is now here to the Court 
shown. 

And the use plaintiff avers that it did furnish a|nd sup¬ 
ply to John Clark Granite Company, a corporation,j and/or 
the defendant Jacobson Brothers Company labor qnd ma¬ 
terials as set forth in the Particulars of Demandj hereto 
annexed and made a part hereof, of the value of, | to wit, 
$51,155.78, which labor and materials consisted of razing 
to grade level all stone in the walls of the building which 
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would have to be demolished for the new building; remov¬ 
ing from building site all stone not suitable for re-use and 
the hauling, setting, cleaning and pointing et cetera of all 
granite in connection with the proposed building, as more 
fullv set forth in a contract between Sevmour Ruff & Sons, 
Inc. with the said defendant Jacobson Brothers Company 
and John Clark Granite Company dated May 10, 1932, a 
copy of which is attached hereto. That said labor and 
materials so furnished were for use and were actually used 
in the construction of the said public building and/or pub¬ 
lic work, and the same was of the reasonable value of $51,- 
155.78, which the said defendant Jacobson Brothers Com¬ 
pany and/or John Clark Granite Company undertook and 
promised to pay. The said labor and materials supplied 
and furnished by the use plaintiff to the defendant Jacob¬ 
son Brothers Company and/or John Clark Granite Com¬ 
pany were used in the construction of said Addition to the 
Library of Congress in the District of Columbia under the 
original written contract between the defendant Jacobson 
Brothers Company and the United States of America, but 
notwithstanding which there has only been paid to the use 
plaintiff on account thereof the sum of $39,118.88, leaving 
justly due and owing from the defendants to the use plain¬ 
tiff the sum of $12,036.90. That the use plaintiff gave 
notice of default in the payment of the said sum and 
4 made demand for payment thereof from the de¬ 
fendants, but tliev have wholly failed and still fail 
to pay the use plaintiff though many times requested to 
do so. That said Jacobson Brothers Company and the 
United States of America accepted the labor and materials 
so furnishediby the use plaintiff and so used the same in 
the construction of the said building and/or public work, 
and the labor and materials so furnished and supplied were 
necessary in the construction of the said public building 
and/or public work, as required by the said contract. The 
said contract between Jacobson Brothers Company and 
the United States of America was completed and final set¬ 
tlement had on, to wit, the 23rd day of March, 1934, which 
final settlement was more than six months but less than 
one year before the filing of this action; that no suit has 

been brought bv the United States of America in its own 
* * 

behalf against said Jacobson Brothers Company and the 
United States Fidelity and Guaranty Company during the 
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first six months or any time after the said final settlement, 
nor has any other suit been filed upon the bond jhereinbe- 
fore mentioned. 

By reason of the foregoing and by virtue of the statute 
in such cases made and provided an action has Accrued to 
the use plaintiff upon the bond as aforesaid to have and 
demand of and from Jacobson Brothers Company and the 
United States Fidelity and Guaranty Company, and each of 
them, the sum of $561,500.00, to be satisfied on the payment 
of $12,036.90, with interest thereon from December 31,1933, 
according to the Particulars of Demand hereto annexed, 
besides costs of suit. 

And the plaintiff, to the use of Seymour Ruff & Sons, 
Inc., claims of the defendants, and each of them,! the sum 
of $561,500.00, to be satisfied on the payment of $12,036.90, 
with interest thereon from December 31, 1933, ac- 
5 cording to the Particulars of Demand hereto an¬ 
nexed, besides costs of suit. 

WILLIAM F. KELLY, 

P. J. J. NICOLAIDES, 

Attorneys for Plaintiff. 

Particulars of Demand. 

Sevmour Ruff & Sons, Inc. 

i 

Contractors. j 

Stone Setting—Ruble Masonrv. I 

• j 

2133 Maryland Avenue, Baltimore, Marylanff 

j 

Dec. 31 i 1933. 

Sold to Jacobson Brothers Company, 19 South La Italic St., 

Chicago, Ill. 

Terms Cash. 

Re: Addition to Congressional Library, Washington, D. C. 

Work completed as per contract. $40,000.00 

Salvaged stone as per contract. 9,524.00 

Use of derrick truck for moving stone so that it 
could be cut (cutting being no part of our 
work) per written orders herewith attached. . 1,337.17 
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Hoisting steelfor R. E. Morrison Company (this 
amount withheld by Jacobson Bros, from set¬ 
tlement with Morrison). 192.81 

Setting stone around ventilation shaft per order 37.00 
Setting stone in old building where it connected 
with new building—see order attached. ...... 63.60 

10 lbs. jute furnished on order Mr. Webb. 1.20 

Total*. 51,155.78 

Credits. 

Cash payments to date. $38,991.20 

Their invoice 11 23/33 (attached) 63.84 

Total credits . 39,055.04 

Balance owing. .12,100.74 

Less charge for work done at Senate Garage. . . . 63.84 

Net balance due. 12,036.90 

With interest from December 31, 1933. 


“Practical Stone Masons Since 1885” 
6 Affidavit of Merit. 


City of Baltimore, 

Stair of Maryland f To irif: 


I, John K. Ruff, being first duly sworn on‘oath, depose 
and say that I am President of Seymour Ruff & Sons. Inc., 
a corporation, named as use plaintiff in the foregoing and 
annexed Declaration to which this Affidavit is attached and 


made a part, and as such President am authorized by the 
said use plaintiff to make this Affidavit on its behalf and 
that I have personal knowledge of the matters and things 


set forth herein: that heretofore on, to wit, the 31st dav of 


March, 1932, the defendant Jacobson Brothers Company, a 
corporation, entered into a contract with the United States 
of America, by the terms of which contract the defendant 
Jacobson Brothers Company agreed to furnish all labor 
and materials and perform all work required for the con¬ 


struction of an Addition to the Library of Congress in the 
District of Columbia, in strict accordance with the specifi- 
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i 

cations, schedules and drawings, all of which we|re made a 
part thereof, for the consideration of $1,223,000,00. That 
the work thus contracted for was and is a public building 
and/or public work within the meaning of the Act of Con¬ 
gress of August 13, 1894, as amended by Act of j February 
25, 1905, and the United States of America required the 
said Jacobson Brothers Company to give the usual penal 
bond with good and sufficient surety, with the obligation 
that said Jacobson Brothers Company should promptly 
make payment to all persons supplying it with jabor and 
materials in the prosecution of the work provided for in 
said contract, and in accordance with and pursuant to said 
requirement and the statute in such cases made! and pro¬ 
vided, the said Jacobson Brothers Company, as principal, 
and the defendant United States Fidelitv afnd Guar- 
7 anty Company, as surety, did on, to wit, the 31st day 
of March, 1932, make, execute and deliver unto the 
United States of America their writing obligatory signed 
by them with their genuine signatures and sealed with 
their seals, wherein they held and firmly bound themselves 
jointly and severally unto the United States of America in 
the sum of $561,500.00, to which writing obligatory] a condi¬ 
tion was and is annexed as follows: j 

“Now therefore, If the principal shall well afid truly 
perform and fulfill all the undertakings, covenant^, terms, 
conditions, and agreements of said contract dufing the 
original term of said contract and anv extensions! thereof 
that may be granted by the Government, with or|without 
notice to the surety, and during the life of any guaranty re¬ 
quired under the contract, and shall also well arid truly 
perform and fulfill all the undertakings, covenants^ terms, 
conditions and agreements of anv and all dulv authorized 
modifications of said contract that may hereafter be made, 
notice of which modifications to the surety being herebv 
waived, and if said contract is for the construction or re¬ 
pair of a public building or a public work within th^ mean¬ 
ing of the act of August 13, 1894, as amended by| act of 
February 25, 1905, shall promptly make payment to all 
persons supplying the principal with labor and materials 
in the prosecution of the work provided for in safd con¬ 
tract, and any such authorized extension or modification 
thereof, then, this obligation to be void; otherwise! to re¬ 
main in full force and virtue.” | 
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A certified copy of said bond is now here to the Court 
shown. 


And the use plaintiff avers that it did furnish and supply 
to John (dark Granite Company, a corporation, and/or 
the defendant Jacobson Brothers Company labor and ma¬ 


terials as set forth in the Particulars of Demand hereto an¬ 


nexed and made a part hereof, of the value of, to wit, $51, 
155.78, which 1 labor and materials consisted of razing to 


grade level all stone in the walls of the building which 
would have to be demolished for the new building; re¬ 
moving from building site all stone not suitable for re-use 
and the hauling, setting, cleaning and pointing et cetera 
of all granite in connection with the proposed build- 
8 iiur, as more fullv set forth in a contract between 
Seymour Ruff & Sons, Inc., with the defendant Jacob¬ 
son Brothers Company and John Clark Granite Company 
dated May 10, 1932, a copy of which is attached hereto and 
made a part: hereof. That said labor and materials so 
furnished were for use and were used in the construction 


of said public building and/or public work and the same 
was of the reasonable value of $51,155.78, which the said 
defendant Jacobson Brothers Company and/or John Clark 
Granite Company undertook and promised to pay. The 
said labor and materials supplied and furnished by the 
use plaintiff to the defendant Jacobson Brothers Company 
and/or John (Mark Granite Company were used in the con¬ 
struction of said Addition to the Library of Congress in 
the District of Columbia under the original written agree- 

f o 

ment between the defendant Jacobson Brothers Company 
and the United States of America, but notwithstanding 
which there has only been paid to the use plaintiff on ac¬ 
count thereof : the sum of $39,118.88, leaving justly duo and 
owing from the defendants to the use plaintiff the sum of 
$12,036.90. That the use plaintiff gave notice of default 
in the payment of the said sum and made demand for pay¬ 
ment thereof from the defendants, but they have failed and 
still fail to pay the use plaintiff though many times re¬ 
quested to do so. The said Jacobson Brothers Company 
and the United States of America accepted the labor and 
materials so furnished by the use plaintiff and so used 
the same in the construction of the said building and/or 
public work, and the labor and materials so furnished and 
supplied were necessary in the construction of said public 
building and/or public work, as required by the said con- 
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tract. The said contract between Jacobson Brothers Com¬ 
pany and the United States of America was completed and 
final settlement had on, to wit, the 23rd day pf March, 
1934, which final settlement was more than six months 

7 I 

9 but less than one year before the filing of thjis action; 

that no suit has been brought by the United States 
of America in its own behalf against said Jacobson 
Brothers Company and the United States Fidelity and 
Guaranty Company during the first six months pr at any 
other time after the said final settlement, nor i has anv 
other suit been filed upon the bond hereinbefore men¬ 
tioned. j 

Bv reason of the foregoing and bv virtue of thP statute 
in such cases made and provided there is now jiistly due 
and owing from the said defendants to the use ! plaintiff 
the sum of $12,036.90, with interest thereon froip Decem¬ 
ber 31, 1933, besides costs, exclusive of all set-bffs and 
just grounds of defense. i 

JOHN K. BUFF. 

i 

i 

Subscribed and sworn to before me this 26"| day of 
November, 1934. 

[seal.] MARIE D. WILHEL^, 

Notary Public in and for\the 

State of Maryland. 

WILLIAM F. KELLY, | 

P. J. J. NICOLAIDES, ! 

Attorneys for Plaintiff. j 

I 

This Agreement, made this lOtli day of May, lj)32, be¬ 
tween Jacobson Bros. Co., Chicago, Illinois, parties of the 
first part, John Clark Granite Company, a body corporate 
of St. Cloud, Minnesota, party of the second pa^t, and 
Seymour Ruff & Son, Inc., body corporate of the City of 
Baltimore, Maryland, party of the third part. 

Witnesseth: 

Whereas, the party of the first part is the general con¬ 
tractor for building the addition to the Congressional 
Library in Washington, D. C. for the United States Gov¬ 
ernment ; j 

Whereas, the party of the second part is the sijib-con- 
tractor under said party of the first part for the 4 em °li- 

2—6501 ! 
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lion of the granite and the fabrication, furnishing and 
erecting of ail granite required in the construction of the* 
new building; and 


10 Whereas, the party of the second part desires the 
party of the third part to do a certain portion of the 
work the said party of the second part has contracted to 
do for the party of the first part, which is particularly here¬ 
inafter described; and the party of the third part lias agreed 
to do said work under the terms and conditions, and for 
the price hereinafter mentioned provided the party of the 
first part agrees that all payments to become due to the 
party of the third part on account of doing said work shall 
be paid by the party of the first part when and as the same 
shall become due and payable; the said liability on the part 
of the party of the first part to the party of the third part 
to be original and not that of a suretv. 

The party of the second part agrees that the party of 
the first part shall make the payments aforesaid, and charge 
the same to any and all amounts which shall become due 
and payable to it, and that all payments so made by the 
party of the first part to the party of the third part shall 
constitute, so far as the party of the second part is con¬ 
cerned, full payment and satisfaction to the extent of any 
such payment; the party of the first part hereby agrees 
to the conditions above named, and further agrees to make 


such payments to the party of the third part, when and as 
the same shall become due and payable to it; and said pay¬ 
ments will be made by the party of the first part to the 
party of the third part so long as said party of the third 
part is not in default in any of the work to be done by it 
as hereinafter specified, notwithstanding any default on the 
part of the party of the second part in the doing of the 
work it is required to do. 

And it is further agreed that there is no obligation on the 
part of the party of the third part to do or perform any 
of the work to be done by the party of the second part in 
that connection, and the party of the third part shall be in 
no manner, shape or form liable for any default on the part 
of the party of the second part with respect thereto. 

The work to be done hereunder by said party of the third 


part is as follows: 

Raze to grade level all the stone facing now in place in the 
walls of the present building, which will have to be demol¬ 
ished to make wav for the proposed new building. 
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Place the stones that may be reused somewhere on lot, 
or haul to nearby plant for recutting and to remolve or have 
moved from building site all stone not suitable! for reuse 
in the new building. j 

Haul, set, clean and point, including the furnishing of 
the anchors and dowels, all granite in connection with the 
above proposed building. | 

The party of the third part to have the use, without cost, 
of any scaffolding, which is erected for razing the backing 
of the old walls or in building the backing of the pew walls. 

The party of the first part is to so arrange its jwork that 
the razing of the walls of the old building and tliie tearing 
down of the backing will precede the stone course removed 
and that all materials on top of the stone will fijrst be re¬ 
moved under another contract. 

11 All of the above to be done in strict acbord with 
the plans and specifications of David Lynn,! architect 
of the Capitol. j 

Any cutting of old stones in conjunction with this work 
as included in the specifications is not included. | 

Stones that are to be used from the present building will 
be resurfaced by the John Clark Company. 

Protection of stones in the present building during demo¬ 
lition and the protection of stones in the new building after 
being set to be done by others. 

The party of the third part is to receive the sum of Forty 
thousand ($40,000.) Dollars, payable monthly on <j>r before 
the 15th. davs of each month, for all work done d tiring the 
preceding month on a basis of Ninety (90%) percent, of 
all labor and material supplied during the month. 

In addition to the above amount the party of the third 
part is to be paid for the salvage of old stones as follows: 

Twenty five ($25.) Dollars for each carved ljead key 
stones and for all other stone of every classification sal¬ 
vaged and reused in the new building at the rates of One 
($1.) Dollar per cubic foot. 

For other rough stock salvaged the party of tfie third 
part is to be paid at the rate of Fifty ($.50) cents per cubic 
foot. | 

This agreement, consisting of three type-written pages, 
has been executed in triplicate this day and year firpt above 
written. This contract does not in any way abrogate any 
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conditions of the contract between Jacobson Bros. Co. and 
John Clark Co. 

JACOBSOX BROS. CO., 

By (S.) JACOB JACOBSOX, 

Pres. 

JOHX CLARK GRAXITE COM- 
PAXY, 

Bv (S.) J. JORDOX CLARK. 

I SEYMOUR RUFF & SOX, IXC., 

By (S.) JOHX K. RUFF, 

Pres. 

12 Intervening Petition of Midwest Piping <£ Supply 

Co., Inc. 

Filed January 28, 1935. 

**##**# 

Wherefore this intervener claims judgment against the 
defendants in the sum of $561,500, to be satisfied by the 
payment of $729.39, with interest from May 11, 1933, be¬ 
sides costs. 

Intervening Petition of Weirton Steel Corn pang. 

Filed January 29, 1935. 

• ##**** 

Wherefore, the said intervener, Weirton Steel Company, 
avers that an action has accrued in its favor upon the bond 
as aforesaid, to demand of Capital Fireproof Products Cor¬ 
poration and/or Jacobson Brothers Company, and from the 
United States Fidelity and Guaranty Company, and each 
of them, the sum of $1271.60 in accordance with the Par¬ 
ticulars of Demand hereto annexed, besides the costs of 
suit, and that the said sum is now due the said Weirton 
Steel Company, intervener, exclusive of any and all counter¬ 
claims or just grounds of defense, with interest. 

Pleas of United States Fidelity and Guaranty Company. 

Filed February 1, 1935. 
#•*•*## 

Comes now the defendant, United States Fidelity and 
Guaranty Company, a corporation, by its attorneys, and 
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for pleas to the declaration filed herein by the plaintiff, 

United States of America, to the use of Sevmour Ruff & 

7 v 

Sons, Inc., a corporation, says: j 

13 First Plea. j 

For plea to said declaration, this defendant adiliits that it 
is a corporation organized and existing under tljie laws of 
the State of Maryland, with principal place of business in 
Baltimore City in said State; admits that on, to-wit, the 
31st. day of March, 1932, it executed as surety tl|ie writing- 
obligatory in said declaration mentioned; admitsl that said 
writing obligatory was and is subject to the condition in the 
declaration set forth, and that it was given by defendant, 
Jacobson Brothers Co., as principal, in connection with its 


contract with the United States of America, dated the 31st 
day of March, 1932, for the construction of an Addition to 
the Library of Congress in the District of Columbia; admits 
that the work to be performed under said contracp was and 


is a public work within the meaning of the Act of jCongress 
of August 13, 1894, as amended by the Act of February 25, 
1905. Defendant, United States Fidelity and guaranty 
Company denies each and every other allegation in said 
declaration set forth. 

i 

Second Plea. J 

l 

For a further plea to said declaration, this defendant ad¬ 
mits that it is a corporation organized and existing under 
the laws of the State of Maryland, with its principal place 
of business in Baltimore City in said State; admitsj that on, 
to-wit, the 31st day of March, 1932, it executed as surety 
the writing obligatory in said declaration mentioned; ad¬ 
mits that said writing obligatory was and is subjdct to the 
condition in the declaration set forth, and that it wjas given 
by the defendant, Jacobson Brothers Co., as principal, in 
connection with its contract with the United States <j>f Amer¬ 
ica, dated the 31st day of March, 1932, for the construction 
of an Addition to the Library of Congresp in the 
14 District of Columbia; admits that the work tp be per¬ 
formed under said contract was and is a putjlic work 
within the meaning of the Act of Congress of Aiigust 13, 
1894, as amended by the Act of February 25, 1905 ;j this de¬ 
fendant denies that the defendant, Jacobson Brothers Co., 
and this defendant, are indebted to said use-plaintiff, Sey- 
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mour Ruff & Sons, Inc., in the sum of Twelve thousand 
thirty-six dollars and ninety cents ($12,036.90) in said dec¬ 
laration alleged; it further denies each and every other 
allegation in said declaration set forth. 

This defendant further says said use-plaintiff ought not 
to have or maintain its alleged cause of action against this 
defendant for that said use-plaintiff did not well and truly 
perform the work and furnish the materials on its part to be 
performed and furnished under and pursuant to its said 
contract and agreement referred to in said declaration and 
made part thereof, in this, that said use-plaintiff broke 
pieces of the medallion course (five brackets) which re¬ 
quired the replacing thereof; and further broke the corner 
egg and dart moulded course requiring the replacing there¬ 
of; and further neglected and refused to provide Builders 
Risk Fire Insurance on said old building and Addition as 
required under said plans and specifications; and further 
failed and neglected to fill up with brickwork spaces from 
which granite was required to be removed from the east 
wall of old building under windows and around vents and 
to replace Ashlar, cornice, etc., up to the level of the top of 
the course above the cornice; and further damaged the 
sidewalks, streets and curbs around said building during 
the removal and setting of granite thereon, requiring the 
replacement thereof; and further failed and refused to 
clean and recondition the site in accordance with said plans 
and specifications after removal of use-plaintiff’s hoisting 
engine shed; and further failed and refused to reclean the 

granite work around the basement store in accordance 
' * 

15 with said plans and specifications; and further failed 
to pay for work done at the Senate Garage in ac¬ 
cordance with its agreement to reimburse Jacobson Broth¬ 
ers Co. for work done thereon, all of which said work was 


required to be done and provided to be done by said Jacob¬ 
son Brothers Co., at the cost of, to-wit, Three thousand 
seven hundred thirtv-one dollars and thirtv-two cents ($3,- 
731.32). 

This defendant further says that among other things said 
agreement entered into by said use-plaintiff as aforesaid 
provided for the salvage of certain old granite stone for 
which said uise-plaintiff was to be paid the sums therein 
specified; that thereafter, and after the execution of said 
contract between defendant, Jacobson Brothers Co., and 
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purpose 
m Clark 
mutual 


the United States of America in said declaration nientioned, 
and after the execution and delivery of said writing obliga¬ 
tory in said declaration alleged, and after the performance 
and completion of said Addition to the Library! of Con¬ 
gress, a dispute arose between the use-plaintiff jand said 
The John Clark Granite Company with respect tjo sundry 
items involved in said work, to wit, the salvaging of old 
granite stone and the amount of monevs, if ai 
paid under said agreement therefor; that for the 
of settling said dispute, use-plaintiff and said Jo 
Granite Company submitted the same by theii 
promises of arbitration, and engaged in all things well 
and truly to stand to, obey, abide, perform, fulfill, and keep 
the award, order, arbitrament, final end and determina¬ 
tion of one Jacob Jacobson, indifferentlv elected and 

7 •» X | 

named, as well on the part and behalf of said usejplaintiff 
as of said John Clark Granite Company, to arbitrate, 
award, order, judge and determine of and concerning the 
said dispute; that it was then and there further agreed be¬ 
tween said use-plaintiff and said John Clark Granite Com¬ 
pany that the award to be made under said agreement of 
arbitration should be binding and conclusive 'between 
16 them with respect to said matter; that the said arbi¬ 
trator thereupon took upon himself the bujrden of 
said arbitration; that said use-plaintiff and said Joljn Clark 
Granite Company thereafter appeared before sajd arbi¬ 
trator on divers occasions, and submitted to him their evi¬ 
dence and respective contentions upon the matters in dis¬ 
pute between them and the sums to be paid therefor; and 
thereafter, having duly examined and considered thp prem¬ 
ises, said arbitrator made his award on, to-wit, the l|9th day 
of October, 1933, of and concerning the same, and did there¬ 
by then and there award that the use-plaintiff was (entitled 
to the sum of to-wit, Eight thousand dollars ($8]000.00) 
as the full measure of work performed and moneys to be 
paid for salvaging said stone, which said award was com¬ 
municated to said use-plaintiff through Meyer Rospnbush, 
its counsel and attorney in that behalf. 

And this defendant further says that said use-plaintiff 
performed work and labor and furnished materials on said 
public work in the total amount of, to-wit, Forty-ninje thou¬ 
sand six hundred thirty-one dollars and seventy-eigljt cents 
($49,631.78); that payments were made to said use-pfaintiff 
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during the progress of said work in the amount of, to-wit. 
Thirty-eight thousand nine hundred ninety-one dollars and 
twenty cents ($38,991.20); that by reason of the breaches 
and failure of said use-plaintiff to perform its aforesaid 
contract and agreement, said Jacobson Brothers Co. was 
obliged to do and cause to be done the work, and to incur 
the expenses, hereinabove set forth: that by reason thereof 
and the arbitration of said dispute regarding salvage of 
granite stone, the only amount due and payable to said 
use-plainitff was and is the sum of, to-wit, Six thousand, 
nine hundred nine dollars and twenty-six cents ($6,909.26); 
that said sum so due as aforesaid was tendered to said use- 
plaintiff prior to the institution of this suit in full payment 
for said work, labor and material performed on said 
17 public work as aforesaid, but use-plaintiff failed and 
refused to accept said sum: that accordingly and by 
reason of the premises said use-plaintiff ought not to have 
or maintain its said supposed cause of action herein, and 
this defendant should be discharged with its costs in this 
behalf expended. 

BRANDENBURG & BRANDENBURG, 
Bv L. M. DENIT, 

m> 7 

, Attorneys for Defendant . United States 
Fidelity and Guaranty Company . 


Affidavit of Defense. 


City of Baltimore, 

St at e of Ma ryland: 

» 

Engelbert C. Lawrence, upon oath deposes and says that, 
he is Engineer and Agent of United States Fidelitv and 
Guaranty Company, a corporation organized under the 
laws of the State of Maryland, named as one of the de¬ 
fendants in the declaration filed herein, wherein United 
States of America to the use of Seymour Ruff & Sons, Inc., 
a corporation organized under the laws of the State of 
Maryland, is named as plaintiff; that as such officer and 
agent of said corporation, affiant is personally cognizant, of 
the matters and things hereinafter set forth, and is au¬ 
thorized to make this affidavit on its behalf; that as appears 
from the pleas on behalf of said defendant, which are hereto 
annexed and made a part hereof, said defendant is not in¬ 
debted to said plaintiff in the amount claimed in its decla- 
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ration, namely, Twelve thousand thirtv-six dollars and 
ninety cents ($12,036.90), with interest thereof from the 
31st dav of December, 1933, or in anv other amount what- 
soever; that said defendant has a just and legal|defense to 
the whole of said plaintiff's claim, which said defense is as 
follows: 

i 

I 

18 Affiant says that he is informed and befieves, and 
at the trial of this cause, defendant, United States 
Fidelity and Guaranty Company, expects to proye that on, 
to-wit, the 31st day of March, A. D. 1932, said jdefendant 
executed as surety a bond given by Jacobson Brothers Co., 
as principal, in connection with its contract with the United 
States of America, dated the 31st day of March, D., 1932, 
for the construction of an Addition to the Library of Con¬ 
gress in the District of Columbia; that said Jacobson 
Brothers Co. employed The John Clark Granite Company, 
a corporation, to do and perform certain of th<^ work re¬ 
quired to be done under and pursuant to its said contract 
with the United States of America; that said The John Clark 
Granite Company in turn employed said plaintijff to per¬ 
form certain parts of the said work so contracted by it to 
be done and performed, the parts of said work tp be done 
by said plaintiff being set forth in its contract bearing date 
the 10th day of May, A. I)., 1932, as set forth inj the copy 
thereof attached to its declaration in this cause; |that said 
plaintiff did not well and truly perform the work and fur¬ 
nish the materials on its part to be performed and (furnished 
under said contract, in this, that said plaintiff brc^ke pieces 
of the medallion course (five brackets) which reqjuired the 
replacing thereof, broke the corner egg and daft molded 
course requiring the replacing thereof; neglected and re¬ 
fused to provide Builders Risk Fire Insurance op the old 
building and Addition thereto as required under }he plans 
and specifications; failed and neglected to fill up wjith brick¬ 
work spaces from which granite was required to be I removed 
from the east wall of the old building, under windows and 
around vents, and to replace ashlar, cornice, etc., up to the 
level of the top of the course above the cornice; damaged 
the sidewalks, streets and curbs around said building during 
the removal and setting of granite thereon, requiring the 
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replacement thereof; failed and refused to clean and 

19 recondition the site in accordance with said plans and 
specifications after removal of said plaintiff's hoist¬ 
ing engine shed; failed and refused to reclean the granite 
around the basement story in accordance with said plans 
and specifications and failed and neglected to pay for work 
done at the Senate Garage in accordance with its agree¬ 
ment to reimburse Jacobson Brothers Co. for said work 
done at its request, all of which said work was required to 
be done, and provided to be done, by said Jacobson Brothers 

Co. at a cost of Three thousand seven hundred thirtv-one 

•> 

dollars and thirty-two cents ($3,731.32). 

Affiant further says he is informed and believes, and this 
defendant at the trial hereof expects to prove that among 
other things, said contract and agreement entered into bv 
the said plaintiff as aforesaid provided for the salvage of 
certain old granite stone, for which the plaintiff was to be 
paid the sums !in said contract specified; that after the exe¬ 
cution of the contract between Jacobson Brothers Co. and 
the United States of America, and after the execution and 
delivery of the bond given in connection therewith, and 
after the performance and completion of said Addition to 
said Library of Congress, a dispute arose between said 
plaintiff and said The John Clark Granite Company with 
respect to sundry items involved in said work, to-wit, the 
salvaging of all granite stone and the amount of monev, if 
any, to be paid under said agreement therefor; that for the 
purpose of settling saidd ispute, said plaintiff and said The 
John Clark Granite Company submitted the same to Jacob 
Jacobson to be by him arbitrated and agreed to accept and 
be bound bv his award, the same to be binding and conclu- 
sive upon them with respect to said matter; that said arbi¬ 
trator thereupon took upon himself the burden of said arbi¬ 
tration; that said plaintiff and said The John Clark Granite 
Company appeared before said arbitrator on divers 

20 occasions, submitted to him their evidence and re¬ 
spective contentions upon the matters in dispute be¬ 
tween them, and the sums to be paid therefor, and there¬ 
after, said arbitrator made his award, following an exami¬ 
nation and consideration of the premises; that said award 
was made on, to-wit, the 19th day of October, 1933, and said 
arbitrator then and there determined and awarded that the 
plaintiff was entitled to the sum of, to-wit, Eight thousand 
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dollars ($8,000.00), as the full measure of work'performed 
and money to be paid for salvaging said stone, which said 
award was communicated to said plaintiff through Meyer 
Rosenbush, its counsel and attorney in that bejialf. 

Affiant is further informed and believes, and ^t the trial 
of this cause this defendant expects to prove that 'said plain¬ 
tiff performed work and labor, and furnished material in 
connection with said contract amounting to the sum of, 
to-wit, Forty-nine thousand six hundred thirty-cjne dollars 
and seventy-eight cents ($49,631.78); that payments were 
made to said plaintiff during the progress of ^aid work, 
amounting in the aggregate to Thirty-eight thousand nine 
hundred ninety-one dollars and twenty cents ($^8,991.20): 
that by reason of the breaches and failure of saiid plaintiff 
to perform its aforesaid contract, said Jacobson Brothers 
Co. was obliged to do, and cause to be done, the jwork, and 
to incur the expenses hereinabove set forth; that by reason 
thereof, and the arbitration of said dispute, regarding the 
salvage of granite stone, the only amount due and payable 
to said plaintiff was and is the sum of, to-wit, Six thousand 
nine hundred nine dollars and twenty-six cents ($6,909.26); 
that said sum was tendered to said plaintiff priori to the in¬ 
stitution of this suit in full payment for said work, labor 
and materials performed and furnished, but sai(jl plaintiff 
failed and refused to accept the same. j 

Affiant further states that he is informed and be- 
21 lieves, and at the trial of this cause this defendant 
expects to prove that final settlement of the! said con¬ 
tract with the United States of America was not laid by said 
Jacobson Brothers Co. on the 23d day of March, A. D. 1934. 

Affiant, accordingly states that by reason of the forego¬ 
ing this defendant is not indebted to said plaintiff in any 
amount whatsoever and prays that this defendant may be 
hence dismissed with its costs. 

ENGELBERT C. LAWRENCE. 

I 

i 

Subscribed and sworn to before me this 29th day of Jan¬ 
uary, A. D. 1935. 

[seal.] ALMA L. RANDAL, 

Notary Public. 


i 
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Picas of Jacobson Brothers Company. 

Filed February 2, 1935. 

Comes now defendant, Jacobson Brothers Co., named as 
Jacobson Brothers Company, a corporation, by its attor¬ 
neys, and for pleas to the declaration filed herein by plain¬ 
tiff United States of America, to the use of Seymour Ruff 
& Sons, Inc., a corporation, says: 

First Plea. 


For first plea to said declaration this defendant admits 
that it is a corporation organized and existing under the 
laws of the State of Delaware, with principal place of busi¬ 
ness in Chicago, Illinois; admits that on, to wit, the 31st day 
of March, 1932, it entered into a contract with the United 
States of America, for the construction of an Addition to 


the Librhrv of Congress in the District of Columbia, 


22 and gave bond as alleged in said declaration; admits 
that the work to be performed under said contract 
was and is a public work within the meaning of the Act of 
Congress of August 13,1894, as amended by the Act of Feb- 
ruarv 25,1905. i This defendant denies each and everv other 
allegation in said declaration set forth. 


Second Plea. 


For a further plea to said declaration, this defendant 
admits that it is a corporation organized and existing under 
tlie laws of the State of Delaware, with its principal place 
of business in Chicago, Illinois: admits that on, to-wit, the 
31st day of March, 1932, it entered into a contract with the 
United States of America, for the construction of an Addi¬ 
tion to the Library of Congress in the District of Columbia, 
and gave bond therefor as alleged in said declaration; ad¬ 
mits that the work to be performed under said contract 
was and is a public work within the meaning of the Act of 
Congress of August 13, 1894, as amended by the Act of 
Februarv 25, 1905; this defendant denies that defendant 
Jacobson Brothers Company and this defendant are in¬ 
debted to said use-plaintiff Seymour Ruff & Sons, Inc., in 
the sum of Twelve Thousand, Thirty-six Dollars and Ninety 
Cents ($12,036.90) in said declaration alleged; it further de- 
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nics each and every other allegation in said declaration set 
forth. 

This defendant further says said use-plaintiff opglit not 
to have or maintain its alleged cause of action against this 
defendant for that said use-plaintiff did not well and truly 
perform the work and furnish the materials on its part to 
be performed and furnished under and pursuant to its said 
contract and agreement referred to in said declaration and 
made part thereof, in this that said use-plaintiff broke 
pieces of the medallion course (five brackets) which re¬ 
quired the replacing thereof; and further broke the corner 
egg and dart moulded course requiring the replacing 
23 thereof; and further neglected and refused to pro¬ 
vide Builders Risk Fire Insurance on said ojd build¬ 
ing and Addition as required under said plans and specifi¬ 
cations; and further failed and neglected to fill bp with 
brickwork spaces from which granite was required to be 
removed from the East wall of old building under windows 
and around vents and to replace Ashlar, cornice, etc., up to 
tlie level of the top of the course above the cornice; gnd fur¬ 
ther damaged the sidewalks, streets and curbs aroijnd said 
building during the removal and setting of granite thereon, 
requiring the replacement thereof; and further faijled and 
refused to clean and recondition the site in accordance with 
said plans and specifications after removal of use-plaintiff’s 
hoisting engine shed; and further failed and refusejd to re- 
i'!ean the irranite work around the basement storv in accord- 
ance with said plans and specifications; and further failed 
to pay for work done at the Senate Garage in accordance 
with its agreement to reimburse Jacobson Brothers Com¬ 
pany for work done thereon, all of which said work was re¬ 
quired to be done by this defendant at a cost of, to-wit, the 
sum of Three Thousand, Seven Hundred Thirty-one Dol¬ 
lars and Thirty-two Cents ($3,731.32). 

This defendant further says that among other things said 
agreement entered into by said use-plaintiff as aforesaid 
provided for the salvage of certain old granite stbne for 
which said use-plaintiff was to be paid the sums (therein 
specified; that thereafter, and after the execution of said 
contract between this defendant and the United Sthtes of 
America in said declaration mentioned, and after the exe¬ 
cution and delivery of said writing obligatory in saicj decla¬ 
ration alleged, and after the performance and completion 
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of said Addition to the Library of Congress, a dispute 
arose between the use-plaintiff and said John Clark 
24 Granite Company with respect to sundry items in¬ 
volved in said work, to-wit, the salvaging of old 
granite stone and the amount of moneys, if any, to be paid 
under said agreement therefor; that for the purpose of 
settling said dispute, use-plaintiff and said John Clark 
Granite Company submitted the same by their mutual 
promises of arbitration, and engaged in all tilings well and 
truly to stand to, obey, abide, perform, fulfill, and keep the 
award, order, arbitrament, linal end and determination of 
one Jacob Jacobson, indifferently elected and named, as 
well on the part and behalf of said use-plaintiff as of said 
John Clark Granite Company, to arbitrate, award, order, 
judge and determine of and concerning the said dispute; 
that it was then and there further agreed between said use- 
plaintiff and said John Clark Granite Company that the 
award to be made under said agreement of arbitration 
should be binding and conclusive between them with respect 
to said matter; that the said arbitrator thereupon took upon 
himself the burden of said arbitration; that said use-plain¬ 
tiff and said John Clark Granite Company thereafter ap¬ 
peared before said arbitrator on divers occasions, and sub¬ 
mitted to him their evidence and respective contentions 
upon the matters in dispute between them, and the sums to 
be paid therefor; and thereafter, having duly examined and 
considered the premises said arbitrator made his award on, 
to-wit, the 19th day of October, 1933, of and concerning the 
same, and did thereby then and there award that the use- 
plaintiff was entitled to the sum of, to-wit, Eight Thousand 
Dollars ($8,000.00) as the full measure of work performed 
and moneys to be paid for salvaging said stone, which said 
award was communicated to said use-plaintiff through 
Myer Rosenbush, its counsel and attorney in that behalf. 

And this defendant further says that said use-plaintiff 
performed work and labor and furnished materials on said 
public work in the total amount of. to-wit, Fortv Nine 
23 Thousand, Six Hundred Thirty-one Dollars and 
Seventy-eights Cents ($49,631.78); that payments 
were made to said use-plaintiff during the progress of said 
work aggregating the sum of Thirty-Eight Thousand, Nine 
Hundred Xinety-one Dollars and Twenty Cents ($38,- 
991.20); that by reason of the breaches and failure of said 
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use-plaintiff to perform its said contract and agreement, 
this defendant was obliged to do and cause to be done and 
to incur the expenses hereinabove set forth; that by reason 
thereof and the arbitration of said dispute regarding salv¬ 
age of granite stone, the only amount due and playable to 
said use-plaintiff was and is the sum of, to-wit, Six Thou¬ 
sand, Nine Hundred Nine Dollars and Twenty-^ix Cents 
($6,909.26); that said sum so due as aforesaid was tendered 
to said use-plaintiff by defendant prior to institution of this 
suit in full payment for its said work, labor and! material 
on said building as aforesaid, but said use-plainnff failed 
and refused to accept the same; that this defendant here 
and now tenders itself ready, willing and able, and offers to 
pay unto said use-plaintiff the said sum of Six Thousand, 
Nine Hundred Nine Dollars and Twenty-si|x Cents 
($6,909.26) in full satisfaction and discharge of thle balance 
due and owing on account of the said work, laborj and ma¬ 
terial aforesaid, which this defendant says is [the only 
amount due and owing and to which the said use-plaintiff is 
entitled. I 

BRANDENBURG & BRANDENBURG, 
By LOUIS M. DENIT, 

Attorneys for Defendants. 


Affidavit of Defe use. 

County of Cook, 

State of Illinois , ss: 

H. D. Crassweller, being first duly sworn on oath, deposes 
and says that he is Secretary and agent of Jacobson 
26 Brothers Company, a corporation organized under 
the laws of the State of Delaware, named as one of 
the defendants in the above-entitled action, wherein United 
States of America to the use of Seymour Ruff & Sons, Inc., 
a corporation organized under the laws of the State of 
Maryland, is named as plaintiff; that he is personally cog¬ 
nizant of the facts hereinafter set forth, and is duly author¬ 
ized by said Corporation to execute this Affidavit! for and 
on its behalf. 

Affiant further says that said Jacobson Brothers Com¬ 
pany executed the contract with the United States of 
America on the 31st day of March, 1932, for the (jonstruc- 
tion of an Addition to the Library of Congress injthe Dis- 
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trict of Columbia, and in connection therewith .nave a bond 
dated the 31st day of March, A. D. 1932, upon which the 
defendant, United States Fidelity & Guaranty Company, 
was Surety; that after the making of such contract said 
Jacobson Brothers Company employed John Clark Granite 
Company, a Corporation, to do and perform certain of such 
work therein 1 provided for; that said John Clark Granite 
Company in turn entered into a contract and agreement 
with said plaintiff to do and perform certain of such work 
and furnish labor and materials in connection therewith, 
the parts of such work and materials to be furnished being 
set forth generally in the contract and agreement between 
said John Clark Granite Company and plaintiff, dated the 
10th day of May, 1932, a copy whereof is attached to said 
Declaration; that notwithstanding said agreement said 
plaintiff did not well and truly do the work and furnish 
the materials therein provided for, in this, that said plain¬ 
tiff broke pieces of the medallion courses (five brackets) 
which required the replacing thereof; broke the corner 
egg and dart moulded course required in the replacing 
thereof; failed and neglected to provide Builders 
27 Risk Fire Insurance on the old building and Addition 
as required by the plans and specifications; failed 
and neglected to fill up the brickwork spaces from which 
granite was required to be removed from the East wall of 
the old building under windows and around vents, and to 
replace Ashlar, cornice, et cetera, up to the level of the 
top of the course above the cornice; damaged the side¬ 
walks, streets and curbs around said building during the 
removal and setting of granite thereon, requiring the re¬ 
placement thereof; failed and refused to clean and recon¬ 
dition the site for removal of its hoisting engine shed, in 
accordance With said plans and specifications; failed and 
refused to reclean the granite work around the basement 
story in accordance with said plans and specifications; 
and failed to pay for work done at the Senate Garage by 
Jacobson Brothers Company at its request; all of which 
said work was required to be done and provided for by 
said Jacobson Brothers Company, at a cost of Three Thou¬ 
sand, Seven Hundred Thirty-one Dollars and Thirty-two 
Cents ($3,731.32). 

Affiant further says that said plaintiff’s contract and 
agreement provided for the salvage of certain old granite 
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k Granite 
laid agree- 
and con- 
said arbi- 
said arbi- 


stone for which it was to be paid the compensatibn therein 
specified; that after the execution of said contract be¬ 
tween this defendant and the United States of America, 
and after the execution and delivery of the bon(]l therefor, 
and after the completion of the work covered thereby, a dis¬ 
pute arose between said plaintiff and said John CJark Gran¬ 
ite Company with respect to sundry items involved in said 
work, to-wit, the salvaging of old granite ston^ and the 
amount of money, if any, to be paid therefor; tlijat for the 
purpose of settling said dispute, said plaintiff andjsaid John 
Clark Granite Company submitted the same t(]> be arbi¬ 
trated by Jacob Jacobson, who was named by eacfli of them 
to act and award such amount as might be due, lit* any, on 

7 j 7 

account thereof; that it was then and thdre agreed 
28 between said plaintiff and said John Clar 

Company that the award to be made under s 

ment of arbitration should and would be binding 

% 

elusive upon them and each of them; that the 
trator thereupon took upon himself the burden of 
tration and said plaintiff, as well as the said John Clark 
Granite Company, appeared before him on divers occasions, 
submitting their evidence and respective contentions in said 
dispute; that thereafter, having duly examined and consid¬ 
ered the premises, said arbitrator made his awaij'd, on, to- 
wit, the 19th day of October, 1933, of and concerning the 
same, and did thereby then and there award that ^he plain¬ 
tiff was entitled to the sum of Eight Thousand Dollars ($8,- 
000.00) as the full measure of work performed and money 
to be paid for salvaging said stone, which said award was 
communicated to said plaintiff through Myer Rose-bush, its 
counsel and attorney in that behalf. 

Affiant further says that said plaintiff performed work 
and labor and furnished materials on said building amount¬ 
ing to the aggregate sum of Forty-nine Thousand, [Six Hun¬ 
dred Thirty-one Dollars and Seventy-eight Ceijts ($49,- 
631.78); that payments were made to said plaintiff during 
the progress of said work amounting to Thirty-eiiht Thou¬ 
sand, Nine Hundred Ninety-one Dollars and Twenty Cents 
($38,991.20); that by reason of the breaches and failure of 
said plaintiff to perform its aforesaid contract, this defend¬ 
ant was obliged to do and cause to be done the Work and 
to incur the expenses hereinabove set forth; that by reason 
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thereof, and the arbitration of said dispute regarding sal¬ 
vage of granite stone the only amount due and payable to 
said plaintiff was and is the sum of Six Thousand Nine 
Hundred Nine Dollars and Twenty-six Cents ($6,909.26), 
which said sum was tendered to said plaintiff prior to the 
institution of this suit in full payment for said work, labor 
and materials performed and furnished as aforesaid, 
29 but said plaintiff failed and refused to accept the 
same; that this defendant here and now tenders it¬ 
self ready, willing and able to pay unto said plaintiff 
said sum of Six Thousand, Nine Hundred Nine Dol¬ 
lars and Twenty-six Cents ($6,909.26), which, this de¬ 
fendant says, is in full payment for all work, labor and 
materials performed and furnished by said plaintiff on or 
in respect to said Addition to the Library of Congress as 
aforesaid. 

Affiant further says that completion and final settle¬ 
ment of said contract was not had on said 23rd day of 
March, 1934. 

H. D. CRASSWELLED. 


Subscribed and sworn to before me this 31st day of 

% 

January, A. D. 1935. 

f seal. j frank t. McDermott, 

Notary Public. 

Motion for Judgment under 13d Rule. 

Filed February 14, 1935. 

Now comes the plaintiff herein by its attorneys William 
F. Kelly and P. J. J. Nicolaides and moves the court for 
judgment for the sum of $6,909.26 against the defendants 
under the 73d rule because of their failure to file a suffi¬ 
cient affidavit of defense. 

WILLIAM F. KELLY, 

P. J. J. NICOLAIDES, 

Attorneys for Plaintiff. 
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Motion to Strike Defendants' Pleas. 
Filed February 14, 1935. 


Now comes the plaintiff by its attorneys William F. 
Kelly and P. J. J. Nicolaides and moves the court to strike 
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each and all of the pleas filed herein by the defendants, 
and for grounds thereof savs: 

1. That plea number 1 is in fact the general is^ue which 
has been abolished. 

2. That plea number 2 is duplicitous in that ii contains 
more than one alleged defense. 

And for other reasons apparent on the face of the record. 

WILLIAM F. KELLjY, 

P. J. J. NICOLAIDKS, 

Attorneys for Plaintiff. 

Intervening Petition of Noland Company, T\nc . 

Filed February 28, 1935. j 

Wherefore this intervener claims judgment against the 
defendants in the sum of $561,500, to be satisfied by the 
payment of $7,640.84, with interest on $6,3631.94 from 
September 30, 1933, and with interest on $1,270.90 from 
October 18, 1933, besides costs. 


Intervening Petition of Hudson Supply and Equl 

Company. 

Filed March 8, 1935. 


ipment 


Wherefore, the said intervener, Hudson Supply and 
Equipment Company, avers that an action has accrued in 
its favor upon the bond as aforesaid, to demand of Frank 
Lozupone and/or Jacobson Brothers Company and 
31 from the United States Fidelity and Guaranty Com¬ 
pany, and each of them, the sum of $5,66^.81, with 
interest, in accordance with the Particulars of [Demand 
hereto annexed, besides the costs of suit, and [that the 
said sum is now due the said Hudson Supply and Equip¬ 
ment Company, intervene)’, exclusive of any and all coun¬ 
ter-claims or just grounds of defense. 

Supreme Court of the District of Columbia. 

Monday, March 11, 1935. 

Session resumed pursuant to adjournment, Honj. Joseph 
W. Cox, Justice, presiding. 


* 


# 


Upon consideration of the motion filed herein, \o strike 
pleas, it is ordered that said motion be, and the [same is 
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hereby overruled. To the foregoing order the plaintiff 
notes an exception. Further, upon consideration of the 
motion filed herein, for Bill of Particulars, it is ordered 
that said motion be, and the same is hereby granted. And 
the motion for judgment is hereby continued for hearing- 
on March 25, 1935. 


Intervenmg Petition of Horry Alexander , hie. 

Filed March 19, 1935. 

Wherefore, the said intervener, Harry Alexander. Inc., 
avers that an action has accrued in its favor upon the 
bond as aforesaid, to demand of Jacobson Brothers Com- 
panv and from the United States Fidelity and Guaranty 
Company, and each of them, the sum of $1,792.00, with in¬ 
terest, in accordance with the Particulars of Demand 
hereto annexed, besides the costs of suit, and that the 
said sum is now due the said Harry Alexander, Inc., in¬ 
tervener, exclusive of any and all counter-claims or just 
grounds of defense. 
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Intervening Petition of F. P. May Hardware 

Company. 


Filed March 23, 1935. 

Wherefore, the said intervener, the F. P. May Hardware 
Company, avers that an action has accrued in its favor 
upon the bond as aforesaid, to demand of Deslauriers Steel 
Mould Company and/or Jacobson Brothers Company and 
from the United States Fidelity and Guaranty Company, 
and each of them, the sum of $184.22, with interest, in ac¬ 
cordance with the Particulars of Demand hereto annexed, 
besides the costs of suit, and the said sum is now due the 
said F. P. May Hardware Company, intervener, exclusive 
of any and all counter-claims or just grounds of defense. 

Memo ra n dum Opinion. 

Filed May 31, 1935, as of April 2, 1935. 

Motion for judgment under 73d rule granted. Affidavit 
of defense admits $6,909.26 to be due and to have been ten- 
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do rod in payment of claim. No reason appear^ for not 
entering judgment at this time. The year in wltiich suits 
may be filed as disclosed by the affidavits has expired, and 
there is nothing in the case to suggest recoveries may ex- 
ceed penalty of bond. 

OOX, J. 

4/2/35. j 

i 

Supreme Court of the District of Columbia. 

Wednesday, April 3, 1935. 

Session resumed pursuant to adjournment, Hori. Joseph 
W. Cox, Justice, presiding. 


i 

Upon consideration of the motion filed herein, ffor judg¬ 
ment under the 73rd rule, it is ordered that said motion 
be, and the same is hereby granted. 

Wherefore, it is considered that plaintiff recover of the 
defendants herein the sum of Six Thousand Nine Hun¬ 
dred Nine Dollars and Twenty-six Cents ($6,909.26) but 
without prejudice to prosecute the remainder of the claim 
herein. 

33 Bill of Particulars to Picas of Defendant United 
States Fidelity and Guaranty Company, j 

i I 

Filed April 9,1935. 


I 

Seymour Ruff & Sons, Inc., a Corporation, 2133 Maryland 
Avenue, Baltimore, Maryland, to Jacobson Brothers 
Company, a Corporation, 19 South La Salle Street, Chi¬ 
cago, Illinois, and John Clark Granite Company^ a Cor¬ 
poration, St. Cloud, Minnesota, Dr. 

i 

i 

Backcharges—January 23, 1934. 1 

Charge for replacing piece of medallion course (5 ! 
brackets) broken while being removed from old j 
wall (replacement shipped on order by John j 
Swenson Granite Co.). |$823.00 

Charge for replacing corner egg and dart moulded | 
course, broken when being set. | 562.00 




30 


JACOBSON BROS. CO. ET AL. VS. UNITED STATES. 


Jos. L. Booze & Co. bill for filling in with brick 
work spaces from which granite was removed 
from the east wall of old building under windows 
and around vents, and replacing ashlar, cornice, 


etc., up to the level of the top of the course above 
the cornice (bill by Jacobson Brothers Com¬ 
pany) . 550.00 

Builders Risk Fire Insurance on old building and 
Addition (billed by Jacobson Brothers Com¬ 
pany) . 432.00 

Replacement of sidewalks, streets and curbs dam¬ 
aged during the granite setting (billed by Jacob¬ 
son Brothers Company). 1,222.52 

Cleaning and reconditioning site after Ruff's 
hoisting engine shed was removed (billed by 

Jacobson Brothers Company). 24.02 

34 Recleaning granite work around basement 
store, which was necessarv to.get Govern- 
ment's acceptance of granite work (bill by Ja¬ 
cobson Brothers Company). 53.94 

Charge for work done at the Senate Garage for 
which Mr. John Ruff agreed to reimburse Jacob¬ 
son Brothers Company in accordance with his 
agreement with Mr. Dieterich (billed by Jacob¬ 
son Brothers Company) . 63.S4 


Total 


$3,731.32 


BRANDENBURG & BRANDENBURG, 
LOUIS M. DENIT, 

LEONARD J. GANSE, 

Attorneys for United States 
Fidelity and Guaranty Company . 
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Bill of Particulars to Picas of Defendant Jacobson 

Brothers Company. 

i 

l 

Filed April 9, 1935. 

j 

Seymour Huff & Sons, Inc., a Corporation, 2133 Maryland 
Avenue, Baltimore, Maryland, to Jacobson 'Brothers 
Company, a Corporation, 19 South La Salle St|reet, Chi¬ 
cago, Illinois, and John Clark Granite Company, a Cor¬ 
poration, St. Cloud, Minnesota, Dr. 

i 

Backcharges—January 23, 1934. 

Charge for replacing piece of medallion course (5 
brackets) broken while being removed from old 
wall (replacement shipped on order by Join} 

Swenson Granite Co.). j $823.00 

Charge for replacing corner egg and dart mouldecj 

course, broken when being set. j 562.00 

35 Jos. L. Booze & Co. bill for filling in with] 
brick work spaces from which granite was 
removed from the east wall of old building under 
windows and around vents, and replacing ash¬ 
lar, cornice, etc., up to the level of the top of the 
course above the cornice (bill by Jacobson 
Brothers Company) . 

Builders Risk Fire Insurance on old building and; 

Addition (billed by Jacobson Brothers Com-j 
pany) . 

Replacement of sidewalks, streets and curbs dam-[ 
aged during the granite setting (billed by Jacob¬ 
son Brothers Company). 

Cleaning and reconditioning site after Ruff’s 
hoisting engine shed was removed (billed by 
Jacobson Brothers Company. 

Recleaning granite work around basement story, 
which was necessary to get Government’s ac¬ 
ceptance of granite work (bill by Jacobson 
Brothers Company) . 

Charge for work done at the Senate Garage for 
which Mr. John Ruff agreed to reimburse Jacob- 


550.00 


432.00 


1,222.52 


24.02 


53.94 
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son Brothers Company in accordance with his 
agreement with Mr. Diet e rich (billed by Jacobson 
Brothers Company) 63.84 

Total .$3,731.32 

BRANDENBURG & BRANDENBURG, 
LOUIS M. RENIT, 

LEONARD J. GANSE, 

s* for Jacobson Brothers Company. 

Memoranda. 

April 16, 1935.—Appeal noted from judgment of April 
3, 1935. Bond to act as Supersedeas fixed at $8,000.00. 
Notice of special appeal made in open Court. 

April 17, 1935.—Intervention by F. P. May Hardware 
Co. discontinued, order Intervener’s Attorney, filed. 


36 Intervening Petition of Foster Engineering Co., a 

Corporation. 


Filed April 19, 1935. 


m 


The intervener, Foster Engineering Co., a corporation, 
organized and existing under the laws of the State of New 
Jersey, avers that it is a creditor in the present action 
within the meaning of the Act of August 13, 1894 (The 
Hurd Act); 40 U. S. C. A. Sec. 270; that on the 31st day of 
March, 1932, the defendant Jacobson Brothers Company, 
entered into a contract with the United States under which 
it agreed to furnish all labor and materials and perform 
all work required for the construction of an Addition to 
the Library of Congress in the District of Columbia, in 
strict accordance with the specifications, schedules and 
drawings, under said contract, for the consideration of $1,- 
123,000.00. That the work thus contracted for was and is 
a public building and/or public work within the meaning 
of the Act of August 13, 1894, as amended; that the United 
States required of defendant, Jacobson Brothers Company, 
the usual penal bond with good and sufficient surety, with 
the obligation |that the said Jacobson Brothers Company 
should promptly make payment to all persons supplying it 
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with labor and materials in the prosecution of tliejwork pro¬ 
vided for in the said contract. That defendant, Jacobson 
Brothers Company, as principal, and defendant, United 
States Fidelity and Guaranty Company, as surety, did on 
March 31, 1932, give bond to the United States in the sum 
of $561,500.00, conditioned as aforesaid, and as jalleged in 
the declaration tiled in this present case. 

The intervener, Foster Engineering Co., ave^*s that it 
did furnish and supply to Gillis & Geohegan, life., a sub¬ 
contractor of defendant Jacobson Brothers Company, ma¬ 
terials as set forth in the Particulars of Demand hereto 
annexed and made a part hereof, of the value <j>f $732.04 
on the dates set forth in the said Particulars of De- 
37 mand; that the said materials so furnished were for 
use and were actually used in the constructjion of the 
said public building and/or public work, and that the said 
materials were of the reasonable value of $732.04, jwliich the 
said defendant, Gillis & Geohegan, Inc. and/oi 
defendant, Jacobson Brothers Company, under 
promised to pay; that the said materials supplied and fur¬ 
nished bv the said Foster Engineering Co. to the said Gillis 
& Geohegan, Inc. and/or defendant Jacobson Brothers Com¬ 
pany, were used in the construction of the said! Addition 
to the Library of Congress in the District of Colombia un¬ 
der the contract aforesaid, but notwithstanding which there 
has been paid to the intervener only the sum of $275.59, 
leaving a balance due of $456.45; that no part of said sum 
of $456.45 has been paid to the intervener, Foster Engineer¬ 
ing Co. although the intervener gave notice of default in the 
payment of said sum and made demand for payment thereof 
from the defendants. The said Foster Engineering Co. 
alleges that the materials so furnished were accepted and 
used in the construction of the said building and/or public 
work and were necessary thereto as required by the said 
contract, and that completion and final settlement of said 
contract in accordance with the Act of Congress in such 
case made and provided (40 stat. 270) was had upon the 
said contract on April 20, 1934, which final settlement was 
more than six months but less than one year befoi|e the fil¬ 
ing of this intervening petition. 

Wherefore, the said intervener, Foster Engineering Co., 
avers that an action has accrued in its favor upon the bond 


5—6501 
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as aforesaid to demand of Gillis & Geohegan, Inc. and/or 
Jacobson Brothers Company and from the United States 
Fidelity and Guaranty Company, and each of them, the sum 
of $456.45, with interest, in accordance with the Particulars 
of Demand hereto annexed, besides the costs of suit, 
38 and that the said sum is now due the said Foster 
Engineering Co., intervener, exclusive of any and 
all counterclaims or just grounds of defense. 

MILTON D. KORMAN, 
i Attorney for Intervener. 


Particulars of Demand. 

Jacobson Brothers Company and Gillis & Geohegan, Inc., 

to Foster Engineering Co., Dr. 

October 28, 1932. 

2 6" Foster G2S Pressure Regulators 
Flanged faced & drilled ir 260637-8 
1 4" G2S Foster LPT Regulator 

Flanged Faced & Drilled “260640 Net $725.00 
shipped on 10/31/32 

1 8" G2S LPT Foster Pressure regulator 

Flanged Faced & drilled ir260639 

Ppd. freight . 7.04 


732.04 

Paid on account. 275.59 


Bal. due. 456.45 

Plus interest from October 28, 1932 and costs. 

MILTON D. KORMAN, 

Attorney for Intervener. 


Affidavit of Merit. 

District of Columbia, $$: 

Personally appeared before me Margaret Haas, who be¬ 
ing first duly sworn according to law on oath deposes and 
savs that she is the dulv authorized agent of Foster Engi- 
neering Co., a corporation, intervener in the above entitled 
cause in which Jacobson Brothers Company, a corporation, 
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and United States Fidelity and Guaranty Company, 
39 a corporation, are defendants; j 

That the intervener, Foster Engineering Co., a cor¬ 
poration, avers that it is a creditor in tfye present 
action within the meaning of the Act of Augujst 13, 1894 
(The Hurd Act); 40 U. S. C. A. Sec. 270; that On the 31st 
day of March, 1932, the defendant, Jacobson Brothers Com¬ 
pany, entered into a contract with the United States under 
which it agreed to furnish all labor and materials and per¬ 
form all work required for the construction of a|i Addition 
to the Library of Congress in the District of Columbia, in 
strict accordance with the specifications, schedules and 
drawings, under said contract, for the consideration of 
$1,123,000.00. That the work thus contracted for jwas and is 
a public building and/or public work within the njieaning of 
the Act of August 13, 1894, as amended; that tihe United 
States required of defendant, Jacobson Brothers 'Company, 
the usual penal bond with good and sufficient sujrety, with 
the obligation that the said Jacobson Brothers | Company 
should promptly make payment to all persons supplying it 
with labor and materials in the prosecution of [the work 
provided for in the said contract. That defendant, Jacob¬ 
son Brothers Company, as principal, and defenda 
States Fidelity and Guaranty Company, as sure 
March 31,1932, give bond to the United States in tlhe sum of 
$561,500.00, conditioned as aforesaid, and as alleged in the 
declaration filed in this present case. 

The affiant further deposes and says that the Foster Engi¬ 
neering Company did furnish and supply to Gillis & Geohe- 
gan, Inc., a sub-contractor of defendant Jacobson Brothers 
Company, materials as set forth in the Particulars of De¬ 
mand hereto annexed and made a part hereof, of It he value 
of $732.04 on the dates set forth in the said Particulars of 


it, United 
ty, did on 


use and 
id public 
said ma- 
04, which 


Demand; that said materials so furnished were fo 
were actuallv used in the construction of the sa 
buildings and/or public work, and that the 
40 terials were of the reasonable value of $732. 

the said defendant, Gillis & Geohegan, Inc. and/or 
the said defendant, Jacobson Brothers Company, undertook 
and promised to pay; that the said materials supplied and 
furnished by the said Foster Engineering Co. to j the said 
Gillis & Geohegan, Inc. and/or defendant Jacobson Brothers 
Company, were used in the construction of the s^id Addi- 



36 


JACOBSON BROS. CO. ET AL. VS. UNITED STATES. 


tion to the Librarv of Congress in the District of Columbia 

* V 

under the contract aforesaid, but notwithstanding which 
there has been paid to the intervener only the sum of 
$275.59, leaving a balance due of $456.45; that no part of 
said sum of $456.45 has been paid to the intervener, Foster 
Engineering Co. although the intervener gave notice of de¬ 
fault in the payment of said sum and made demand for 
payment thereof from the defendants. The said Foster En¬ 
gineering Co. alleges that the materials so furnished were 
accepted and used in the construction of the said building 
and/or public work and were necessary thereto as required 
bv the said contract in accordance with the Act of Congress 
in such case made and provided (40 stat. 270) was had upon 
the said contract on April 20, 1934, which final settlement 
was more than six months but less than one vear before 
the filing of this intervening petition. 


Wherefore, your affiant further deposes and says that 
an action has accrued in favor of the Poster Engineering 
Co. upon the bond as aforesaid, to demand of Gillis & 
Geohegan, Inc. and/or Jacobson Brothers Company, and 
from the United States Fidelity and Guaranty Company, 
and each of them, the sum of $456.45 with interest, in ac¬ 
cordance with the Particulars of Demand hereto annexed, 
besides the costs of suit, and that the said sum is now due 
the said Foster Engineering Co., intervener, exclusive of 
any and all counter-claims or just grounds of defense. 
41 Affiapt further deposes and says that she has read 

the Intervening Petition and Particulars of Demand 
hereto attached, knows the contents thereof and that she 
hereby adopts and makes the same a part of this affidavit. 

MARGARET HAAS. 


Subscribed and sworn to before me this 2nd dav of Anril, 
1935. 

[seal.] , FREDA B. BRILL, 

Notary Public , D. C. 

MILTON D. KORMAN, 

Attorney for Intervener. 


Memorandum. 


April 20, 1935.—Supersedeas bond ($8000) approved and 

filed. 
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3D STATES. 


Assignment of Errors. 
Filed April 27, 1935. 


Now come Jacobson Brothers Co. and United (States Fi¬ 
delity and Guaranty Company, by their attorneys, and as¬ 
sign as errors: j 

1 

1. The Court erred in entering summary judgment herein 

under the 73rd Law Rule. j 

2. The Court erred in refusing to hold that defendants’ 
pleas and affidavits were in bar to the right of usje-plaintiff 
to maintain its supposed cause of action. 

3. The Court erred in refusing to hold defendants’ allega¬ 

tions of breach of the tripartite subcontract by use- 
42 plaintiff a defense in bar to said action. 

4. The Court erred in refusing to hold tl}e defense 
that use-plaintiff's claim for salvaging granite ^tone was 
submitted to arbitration, and resulted in an award, a bar to 
the right to maintain said action therefor. j 

5. The Court erred in refusing to hold, under the] defenses 
alleged, that the tender and refusal of the sum of j$6,909.26, 
in full payment for the balance due for work, labof and ma¬ 
terials performed and furnished under the public! contract 
and bond, was a defense in bar. 

6. The Court erred in holding that defendants’ pleas and 
affidavits “confessed” the sum of $6,909.26 to bejdue. 

7. The Court erred in entering judgment that usej-plaintiff 
recover of the defendants herein the sum $6,909.26, jbut with¬ 
out prejudice to prosecute the remainder of its claii|n herein. 

S. The Court erred in entering judgment for the sum 
of $6,909.26 on motion by use-plaintiff for summajry judg¬ 
ment under the 73rd Law Rule, without discontinjuing the 
action as to the balance of its claim. 

9. The Court erred in holding the proceeding h|erein an 

action arising ex contractu within the meaning of |the 73rd 
Law Rule. j 

10. The Court erred in entering summary judgment in 

the statutory proceeding herein, wherein several interven¬ 
tions on behalf of materialmen and laborers are pending, 
particularly since only one trial and one judgment can be 
had on the bond in suit. i 
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11. The Court erred in entering the summary judgment 
herein, in violation of the right of the defendants under Fed¬ 
eral Constitution, Amendment 7, to a trial by jury. 

12. The Court erred in entering the summary judgment 
herein, whereby the defendants’ property is taken 

43 without due process of law, in violation of Federal 
Constitution, Amendment 5. 

BRANDENBURG & BRANDENBURG, 
LOUIS M. DENIT, 

LEONARD J. GAXSE, 

1 Attorneys for Defendants Jacobson 

Brothers Co. and United States 
i Fidelity & Guaranty Company. 

Appellants' Designation of Record. 


Filed April 26, 1935. 


Now come Jacobson Brothers Co. and United States 

« 

Fidelity and Guaranty Company, appellants in the above- 
entitled caus^, and designate the parts of the record to be 
included in the transcript on appeal, said parts being con¬ 
sidered sufficient for the determination of the questions on 
appeal, namely: 


1. Caption. 

2. Declaration, Particulars of Demand, and Affidavit of 
Merit, Seymour Ruff & Sons, Inc. 

3. Pleas, Affidavit of Defense, and Bill of Particulars, of 
United States Fidelity and Guaranty Company, to Declara¬ 
tion of Use-Plaint iff Seymour Ruff & Sons, Inc. 


4. Pleas, Affidavit of Defense, and Bill of Particulars, of 
Jacobson Brothers Co. to Declaration of Use-Plaintiff Sev- 


mour Ruff & Sons, Inc. 

5. Motion of Use-Plaintiff Seymour Ruff & Sons, Inc., 
for judgment under 73rd Rule. 

6. Minute entry of judgment for Use-Plaintiff Seymour 
Ruff & Sons, Inc. Cox, J. (M. 90 p. 308). 

7. Memo, of noting of appeal from judgment of April 3, 
1935, and fixing of amount of supersedeas. Notice of spe¬ 
cial appeal. (M. 90 p. 347). 

8. Memo, of filing of Intervening Petition—Midwest 
Piping & Supply Co., Inc. 
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9. Memo, of filing of Intervening Petition-!—'Weirton 
Steel Company. 

10. Memo, of filing of Intervening Petitioij—Noland 

Company, Inc. j 

11. Memo of filing of Intervening Petition—Hudson Sup¬ 
ply and Equipment Company. 

44 12. Memo, of filing of Intervening Petition—Alex¬ 
ander, Inc. j 

13. Memo, of filing of Intervening Petition—FI. P. May 
Hardware Company. 

14. Memo, of discontinuance of Intervention by F. P. 
May Hardware Company, per order Intervener’s attor- 
nev. 

15. Intervening Petition, Particulars of Demand, and 
Affidavit of Merit, Foster Engineering Co. 

16. Memo, of filing of supersedeas bond on appeal. 

17. Copv of this Designation of Record. 

BRANDENBURG & BRANDENBURG, 

LOUIS M. DENIT, 

LEONARD J. GANSE, 

Attorneys for Jacobson Brothers Co. 
and United States Fidelity & Guar¬ 
anty Company. 

i 

Service of copy of the foregoing Designation of Record 
is hereby acknowledged this 26 day of April, 193;j), but is 
not considered a complete record for purposes of, appeal. 

WILLIAM F. KEjLLY. 

P. J. J. NICOLAlDES. 

i 

I 

Appellee's Designation of Record. 

Filed April 30, 1935. j 

I 

• #**##!# 

i 

! 

Now comes the United States of America to thd use of 
Seymour Ruff & Sons, Inc., appellee in the above Entitled 
cause, by its counsel, and directs the Clerk in making up 
the transcript of record on appeal in said cause to include 
therein the following papers and proceedings in addition 
to those designated by counsel for appellants, namely: 

1. Motion of use plaintiff Seymour Ruff & Sons, [Inc. to 
strike defendants’ pleas, filed February 14, 1935. j 
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2. Minute entry overruling motion to strike pleas, et 
cetera. Cox J. (M. 90 p. 2G2). 

45 3. Memorandum opinion dated April 2, 1935 of 

Judge ('ox granting motion for judgment under 73d 

Rule. 

4. Memorandum of amount claimed in intervening peti¬ 
tion of Midwest Piping & Supply Company, Inc. 

5. Memorandum of amount claimed in intervening peti¬ 
tion of Weirton Steel Company. 

G. Memorandum of amount claimed in intervening peti¬ 
tion of Noland Co., Inc. 

7. Memorandum of amount claimed in intervening peti¬ 
tion of Hudson Supply & Equipment Co. 

S. Memorandum of amount claimed in intervening peti¬ 
tion of Alexander, Inc. 

9. Memorandum of amount claimed in intervening peti¬ 
tion of F. P. Mav Hardware Co. 

10. Copv of this designation of record. 

WILLIAM F. KELLY, 
i P. J. J. NICOLAIDES, 

Attorneys for United States of America 
to the Use of Seymour Ruff & Sons, Inc. 

Received a copy of the foregoing designation of record 
this 30 day of April, 1935. 

BRANDENBURG & BRANDENBURG, 
Attorneys for Jacobson Brothers Co. and 
United States Fidelity d Guaranty Company. 


4G 


Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, lierebv eertifv the foregoing 
pages numbered from 1 to 45, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copies of which are made part 
of this transcript, in cause No. 84834 at Law, wherein 
United States of America, to the use of Seymour Ruff & 
Sons, Inc., a corporation, is Plaintiff and Jacobson 
Brothers Company, a corporation, and United States Fidel¬ 
ity and Guaranty Company, a corporation, are Defendants, 



JACOBSON BROS. CO. ET AL. VS. UNITED STATES. 41 

l 

as the same remains upon the files and of recojrd in said 
Court. I 

i 

In testimony whereof, I hereunto subscribe mv'iname and 
affix the seal of said Court, at the City of Washington, in 
said District, this 11th dav of June, 1935. 

* * i 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

I Clerk, 

By CHAS. B. COFLIN, | 

Assistant Clerk. 
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